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Legislative Involvement

 I am honored and humbled to serve as your President for 2009 as I follow a 
tradition of great leadership in the organization.  The year began with the Winter Meeting, 
which was held at the always wonderful Gaillardia Golf and Country Club on January 
23rd.  OADC members and guests celebrated the great job done by 2008 President Roger 
Butler, who received awards from OADC and DRI for his outstanding accomplishments 
as the OADC President for 2008.  An Outstanding Service Award was given to Dan 
Folluo for his contributions in establishing and running the OADC Trial Academy.  DRI 
First Vice President, Cary Hiltgen, was given a gavel inscribed with “Hail to the 
Chief” recognizing that he will become only the second OADC member to become 
President of DRI at the 2009 DRI Annual Meeting in October.  Former DRI and 
OADC President, Burt Johnson was in attendance to see Cary receive the award. 

We were honored by the attendance of past OADC Presidents Burt Johnson 
(1969), Tom Cordell (1985 and 1988), Dan Folluo (1998), Jon Starr (2002) and H. 
Grady Parker (2007).

 During the Winter Meeting the membership in attendance unanimously ap-
proved the following to fill vacant officer positions: Jeromy E. Brown, President Elect; 
G. Calvin Sharpe, Vice President; Jennifer Annis, Secretary; and Angela D. Ailles-Bahm, 
Treasurer.  The membership also unanimously approved the appointment of James Se-
crest III, Malinda Matlock and Nathan E. Clark to Three (3) year Board terms. 

Earlier this year, The Board of Governors of the Oklahoma Bar Association pre-
sented to the Oklahoma Supreme Court a new rule to be added as Rule 31 to the Rules of 
the District Courts for the state of Oklahoma. The new rule restricts an attorney’s ability 
to represent a client during a deposition.  The Oklahoma Supreme Court requested writ-
ten comments regarding the proposed new rule. The written statement submitted by the 
OADC Officers and Board of Directors to the Supreme Court is reprinted in this newslet-
ter for your information.

Although OADC rightly takes the position that we “have no position” as it relates 
to lawsuit reform (see Position Statement in this newsletter), there is certainly nothing 
wrong with defense lawyers participating in the legislative process. The OADC Officers, 
Board of Directors and Legislative Committee continue to work with our lobbyist, The 
Milner Group, on a daily basis to monitor the legislative initiatives at the capitol, includ-
ing the efforts in the lawsuit reform and workers’ compensation reform.

As mentioned above, this year Cary Hiltgen will become only the second OADC 
member to become President of DRI.   Cary will take the reins at the 2009 DRI Annual 
Meeting, October 7 - 11 in Chicago, Illinois. As part of the festivities, OADC will 
sponsor a reception with DRI in honor of Cary. You are all invited!

This year’s summer meeting will be held June 18-21 at the Hyatt Lost Pines Resort 
and Spa near Austin, Texas.  If you have not been to this resort you are in for a treat.  
Amenities include championship golf, a world-class spa, and lazy river and water slide, 
rafting trips on the Colorado River, horseback riding and so much more. Kids will not be 
bored! For those who like to leave the kids at home, historic Sixth Street in Austin, home 
to over 50 live music venues is approximately 25 minutes away.  Most importantly, you 
can get six CLE hours including one hour of ethics while you are there. Stay tuned to 
the OADC website and our newsletter for more details.  Make your reservations today at 
www.hyatt.com.  See you there!
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Lost Pines Hyatt Regency Resort & Spa
An incredible host of activities and adventures awaits your arrival at Hyatt Regency Lost Pines Resort and 
Spa. Only this most unique of Austin Texas resorts presents such a boundless range of opportunities for you. 
Traditional yet superb amenities, such as championship golf, a world-class spa, and an invigorating water park 
are only the beginning of their offerings. Allow them to entertain you with rafting trips on the Colorado River, 
horseback riding through historical lands, insightful journeys among the natural wonders of the 400-acre Texas 
resort and so much more. Experience a unique excursion through McKinney Roughs Nature Park. 

Hyatt Regency Lost Pines is also the perfect place for creating wonderful memories with your family, sure 
to last a lifetime. Their unique setting gives every family many options to choose the setting that suits your 
interests the most. Play tennis, go for a horseback ride, hike the trails or simply hangout by the pool for relaxing 
fun.   In addition, our recreation department hosts daily games to enliven your Texas family vacation even more. 
We invite you to join in any or all of these: 

OADC Summer Meeting  
June 18 - 21

•	 Water Hunt 
•	 Big Time Soccer 
•	 Flag Football 
•	 Sand Castle Contest 
•	 Horseshoe Tournament 
•	 Kickball 

•	 Sponge Tag 
•	 Kite Flying 
•	 Texas Two Step 
•	 Nature Art 
•	 Tug-O-War 
•	 Sac Races 
•	 S’mores Around The Firepit
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2008 Oklahoma Supreme Court Year in Review
by: Matthew B. Free, Best & Sharp

Litigation Practice

 In Watson v. Gibson Capital, L.L.C., 2008 OK 56, 187 P.3d 735, 
the plaintiff, while represented by counsel, filed a voluntary dismissal 
with prejudice.  Ten days later, the plaintiff’s attorney filed a motion 
to vacate the dismissal.  The trial court vacated the dismissal.  The 
Supreme Court affirmed the trial court’s decision, finding the client 
had no authority to file a dismissal in the case.  “[J]udges cannot 
act on requests pressed before them by represented clients alone, and 
represented parties cannot act in court sans their lawyers of record.”
 In Willis v. Sequoyah House, Inc., 2008 OK 87, 194 P.3d 1285, 
the Supreme Court affirmed a dismissal for failure to serve process 
within 180 days of the filing of the petition.  The dismissal was, 
effectively, with prejudice.  The plaintiff’s counsel argued in his 
briefing that “good cause” existed for the failure to serve based on a 
clerical error in the lawyer’s office.  The Court rejected the argument 
on appeal, noting that the statements of counsel in a brief were not 
“cast in probative form.”  “The record on appeal is devoid of any 
supportive proof tendered in the form of testimony, affidavit, or 
through some acceptable evidentiary substitute.” 
 In Woods v. Unity Health Center, Inc., 2008 OK 97, 196 P.3d 
529, the Court held that the service of process statute applicable to 
medical liability actions (12 O.S. § 150) was an unconstitutional 
special statute in violation of art. 5, § 46 of the Oklahoma 
Constitution.  The statute provided that a medical liability lawsuit 
was “deemed dismissed” if service of process was not accomplished 
within 180 days after the filing of the petition.  “Section 150 denies 
such plaintiffs prior notice of dismissal proceedings while the ordinary 
plaintiff receives notice and an opportunity to be heard prior to any 
dismissal.”    
 In Durant Civic Foundation, Inc., v. The Grand Lodge, 2008 OK 
CIV APP 54, 191 P.3d 612, the Court of Civil Appeals held that the 
filing of an answer after the time permitted by the Oklahoma Pleading 
Code and without leave of court is a nullity, having no procedural 
effect.  

Negligence Cases

 In Snyder v. Maldonado, 2008 OK 53, 202 P.3d 135, the Supreme 
Court reversed a defense verdict in a trucking case, finding that 
the trial court erred in submitting a contributory negligence jury 
instruction.  The defendant claimed that the passenger-plaintiff 
was contributorily negligent because she failed to react and/or warn 
the driver that the driver was crossing the center line.  The Court 
however found that there was a “complete absence of direct evidence 
that the passenger was negligent.” The Court created new law by 
stating that the “realities of modern driving are such that a passenger 
cannot safely be an active participant under normal circumstances 
. . . A passenger’s duty is fulfilled under ordinary circumstances by 
determining, before becoming a passenger, whether there are any 
conditions that warrant a heightened level of responsibility. Having 
done so, however, passengers should be permitted to relax and look 

around, read, or even sleep, unless something changes in the interim 
that would alert a reasonable passenger to exercise greater vigilance.” 
The Court reversed for a new trial.
 In Gomes v. Hameed, 2008 OK 3, 184 P.3d 479, the defendant, an 
emergency room physician, was entitled to the protection of the Good 
Samaritan Act, 75 O.S. § 5, because he had no direct contractual 
relationship with the plaintiff, did not work for the hospital, and merely 
happened to be at the emergency room going through records and 
visiting his patient when the code blue (for plaintiff) was called.  The 
Court also held that an agreement not to sue, which was negotiated 
on behalf of a minor or incapacitated person, required court approval 
to be enforceable.
 In Bierman v. Aramark Refreshment Services, Inc., 2008 OK 29, 
198 P.3d 877, the Court found that the trial court abused its discretion 
in striking the plaintiff’s claim for punitive damages against a 
vicariously-liable employer-defendant, even though the trial court 
had separately awarded punitive damages against the defendant’s 
employee that were not enforceable against the employer-defendant.  
The Court held that punitive damages can be imposed vicariously, 
and that the trial court’s order (denying the plaintiff the right to 
pursue additional punitive damages against the principal) deprived 
the employee of a “substantial right.”  

Wrongful Termination

 The Court recognized a Burk wrongful-termination claim in at 
least two cases.  In Darrow v. Integris Health Inc., 2008 OK 1, 176 
P.3d 1204, the Supreme Court recognized such a claim in the context of 
a plaintiff’s reporting of record discrepancies related to patient safety 
or billing practices.  In Vasek v. Board of County Commissioners, 
2008 OK 35, 186 P.3d 928, the Court reversed a summary judgment, 
finding the plaintiff had presented sufficient evidence on a Burk-type 
claim related to reporting an unsafe or unhealthy condition in a public 
building (mold in a courthouse).  
 The Court also answered two certified questions related to the 
Burk tort.  In Kruchowski v. The Weyerhaeuser Co., 2008 OK 105, 
202 P.3d 144, and Shirazi v. Childtime Learning Center, Inc., 2009 
OK 13, ___ P.3d ___, 2009 WL 468576, the Court re-emphasized that 
a Burk claim survives when the same remedies are not available to 
the same class of employment discrimination victims, regardless of 
whether the remedies originate from federal or state law.  The plaintiff 
apparently does not need to show that federal or state law remedies 
are “inadequate,” as the focus is not on the adequacy of the available 
remedies, but on the uniformity of the remedies across an entire class 
of discrimination victims.  Currently, that class consists of wrongful 
termination claims based on race, color, religion, sex, national origin, 
age and handicap.  

Continued on next page...

The Supreme Court of Oklahoma decided many cases last year that may be relevant to your practice, including the following:  
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Dear OADC Members:

The Officers and Board of Directors of OADC are often asked about OADC’s position on lawsuit reform. There appears 
to be a misconception among OADC members that as an organization, OADC is in favor of lawsuit reform. Actually, the 
official position of OADC regarding lawsuit reform is that “OADC has no position”.   The OADC membership is a diverse 
group with differing beliefs, ideals and interests.  The opinions of OADC members regarding tort reform are no different.  
There is a divergence of personal opinions regarding tort reform among the OADC membership.  As this is, and has been, 
such a contentious political issue even within OADC’s membership, when tort reform was an issue in 2004 the Officers and 
Board of Directors decided OADC would not take an official position on tort reform.  OADC’s position has not changed. 

The Officers and Board of Directors of OADC encourage you to take an active role in protecting, preserving and improving 
the Oklahoma civil justice system by expressing your personal opinions to your respective legislators. 

OADC provides members with many opportunities throughout the year to obtain meaningful CLE credit, network with 
fellow defense lawyers, providing for the exchange of ideas and information relating to defense litigation and social 
opportunities.  OADC also works to improve the civil justice system through filing amicus briefs, maintaining a presence 
and voice at the state capitol regarding legislation affecting the defense practice, and keeping OADC members informed 
as to those legislative developments.  

Pursuant to the OADC Bylaws, Article II:  

The purpose of this association shall be to bring together by association, communication, and organization, 
lawyers of Oklahoma who devote a substantial amount of their professional time to handling civil legal 
matters and whose representation in litigated matters is primarily for the defense; to provide for the exchange 
among the members of this association of such information, ideas, techniques of procedure and court rulings 
relating to the handling of litigation as are calculated to enhance the knowledge and improve the skills 
of defense lawyers; to elevate the standards of trial practice in this area and, in conjunction with similar 
associations in other areas, to develop, establish, and secure court adoption or approval of a high-standard 
of trial conduct and courtroom manners; to support and work for the improvement of the adversary system 
of jurisprudence in our courts; to work for the elimination of court congestion and delays in civil litigation; 
and in general to promote improvements in the administration of justice and to increase the quantity and 
quality of the service and contribution which the legal profession renders to the community, State and Nation.

OADC also has an active amicus curiae program and greatly values its ability to participate as a “friend of the court” on 
important legal issues which help shape those areas of the law which impacts OADC members, members’ clients, and the 
civil justice system in Oklahoma. 

The leadership of OADC takes an active role in keeping tabs on what is going on at the capital through a legislative committee, 
a legislative consultant and our political action committee.  The 2009 OADC legislative committee members are Bob Naifeh, 
Mike Heron, Pete Serrata, Grady Parker, Shane Curtin, Kyle Sweet and Kevin Driskill.  These committee members are not 
only a resource for the Board; they are also a resource for you. If you have questions about what is happening at the capitol 
contact them or your legislators directly. 

The Legislative Committee’s primary function throughout the years has been to investigate, analyze, evaluate, and consider 
existing state statutes, state regulations, and court rules from the standpoint of their potential impact upon the legal/judicial 
system in Oklahoma. In addition, the committee often assists with the responsibility for formulating and drafting proposed 
legislation. Finally, the committee is also charged with the responsibility of formulating and communicating observations, 
opinions, and recommendations to the Board and membership regarding legislative developments.

OADC has established an identity in the Oklahoma legislature to monitor legislation which might have impact upon 
the civil justice
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Premises Liability

 In Scott v. Archon Group, L.P., 2008 OK 45, 191 P.3d 1207, the 
plaintiff drove his truck through an entrance ramp with a steel barrier 
beam.  The beam was designed to prevent entrance of trucks taller than 
8’ 6”.  The plaintiff was driving a truck which was 11 feet tall.  The 
truck struck the beam and knocked it loose.  The beam fell onto the 
cab and crushed the plaintiff, rendering him a quadriplegic.  The Court 
found that the defendants breached no duty to the plaintiff because the 
clearance beam was an “open and obvious danger.”  The defendants 
owed no duty to warn or otherwise protect him from the open and 
obvious danger.  Expert testimony did not prevent summary judgment.  
The former owner of property had no liability, as “possession and 
control of real property is the fundamental requirement for ascribing 
liability for injury suffered thereon.”  The Court also rejected any 
attempt to import ordinary negligence concepts into premises liability 
law (relational, status-based liability).      
 In Bray v. St. John, 2008 OK 51, 187 P.3d 721, the plaintiff, a 
business invitee of St. John Medical Center, was abducted from the 
defendant hospital’s garage and raped. The Supreme Court found 
that there were questions of fact regarding whether the precautions 
St. John undertook were adequate to provide reasonable protections 
to the business invitee.  St. John maintained security monitoring of 
the garage, but questions existed about whether the security system 
was adequate in that (1) St. John only had one monitor dedicated to 
the garage at the time the assailant circled the garage unnoticed with 
his tag obscured by duct tape, and (2) St. John had several incidents 
occurring in parking lots and garages during the year prior to the 
abduction and rape, including assault, battery, abduction, robbery by 
force and/or armed robbery. The Court adopted all of Comment “f” 
to Section 344 of the Restatement (Second) of Torts, finding that a 
possessor of land may have a duty to prevent criminal conduct when 
“past experience” shows that there is a likelihood of such conduct 
occurring on the premises.

Sanctions

 In Barrett v. Simmons, 2008 OK 100, 197 P.3d 12, the Court 
addressed a sanctions order in the context of discovery of 
computerized data.  The trial judge had ordered the plaintiff to 
provide his computer for inspection by the defendants.  The plaintiff, 
in the interim, attempted to have the hard drive “wiped” clean.  The 
plaintiff ultimately dismissed his case, but the defendant nevertheless 
sought substantial sanctions.  The trial court refused to impose 
sanctions because the court found that the plaintiff’s conduct was 
not “intentional” or “willful.”  The Supreme Court reversed the 
order, finding that “willfulness of party’s conduct is relevant to the 
severity of the sanction to be imposed, not whether a sanction should 
be imposed.”  Factors to be considered in the severity of the sanction 
include willfulness, prejudice, whether there was a warning that failure 
to cooperate could lead to dismissal, whether less drastic sanctions 
were imposed or considered, and the amount of interference with the 
judicial process.  The case was remanded for reconsideration.
 The Court also recognized a duty to preserve evidence.  It held 
that a litigant “who is on notice that documents and information in 
its possession are relevant to litigation or potential litigation or are 
reasonably calculated to lead to the discovery of admissible evidence 
has a duty to preserve such evidence.”  

 In Garnett v. Government Employees Insurance Company, 2008 
OK 43, 186 P.3d 935, the trial court sanctioned the plaintiff’s counsel 
(in the amount of $2,500) for revealing the amount of a settlement 
offer in a motion filed with the court.  The Court found that the 
plaintiff’s counsel did violate the Oklahoma Mediation Act, but found 
that the Court had no authority to sanction counsel under 12 O.S. § 
2011 because the defendant failed to follow the safe-harbor provision 
of § 2011 (i.e., giving counsel a 21 day opportunity to withdraw the 
offending pleading).  The Court also affirmed summary judgment on 
a bad faith claim.  The Court found that the parties had a legitimate 
dispute as to value of a UM claim. 

New OUJIs

 The Supreme Court also adopted new Oklahoma Uniform Jury 
Instructions, including instructions on: (1) statute of limitations, (2) 
punitive damages, (3) the “substantial certainty” test for employer 
liability, (4) liability for additional injuries by other persons, (5) 
liability for increased harm (products liability and negligence), (6) 
breach of fiduciary duty, and (7) conversion.  See In re: Adoption of 
the 2008 Revisions to Oklahoma Jury Instructions Civil, 2008 OK 93.  
In its order adopting the instructions, the Court noted:  “[T]he Court 
today declines to relinquish its constitutional or statutory authority to 
review the legal correctness of these authorized instructions when it 
is called upon to afford corrective relief in any adjudicative context.”  

 OADC 
Annual Summer Meeting
June 18 – 21, 200
Hyatt Lost Pines, Austin Texas
http://www.hyattesolutions.com/ebrochure/
RegencyLostPines/index.html 

6 Hours CLE
Thursday Afternoon, June 18
Friday Morning, June 19

Full Registration (Includes CLE and Social Events)
Member $400 Non-Member - $500

Social Only (Includes Thursday Cocktail Reception and 
Saturday Dinner & Entertainment) - $175

Golf
Friday, June 19 Noon - $140

Hotel accommodations are limited. 
Make your reservations today.
Call 1.800233.1234 OR
https://resweb.passkey.com/go/okadc
Coming soon………….
detailed information and registration

Call us today and one of our account managers will be right over to start making 
your job easier!

211 North Robinson Suite 1250
Oklahoma City, OK 73120

40-235-0444

ONE CALL – ONE COMPANY – ONE SOLUTION
At National Legal, we want to make your job easier. From the smallest file to 
the largest document productions, our guarantee is to complete your projects in 
a timely and, most importantly, accurate manner.  Every project we work on goes 
through a page by page quality control procedure. When you send a project to 
us, you can be sure that it will be done how you want it, when you want!

National Legal offers the following services to make your job less complicated.
Litigation Copying

Digital Copying
Large Case Management

Rush Job Capabilities
Imaging & Scanning

Coding of Documents
On-Site Document Production

On-Site Imaging
Document Repositories

Trial Boards
Oversize Copying

Demonstrative Exhibits
24 Hour a Day Service

Bates Labeling
Index Tabs-Standard and Custom

Binding-GBC, Velo, Acco, Depo, ect.
Color Copying

Output from Disk
Video & Audio Duplication

Mailouts-Copying, Folding, Inserting, 
Shipping & Proof-of-Mailing

Confidentiality of Documents
Secured Facilities

Detailed Billing with Every Job
National Network

Free Pick Up and Delivery

Legal Document Services   

WHY IKON? 

• Unmatched capacity, quality, and service 

• 66 offices throughout the United States 

• All offices operate 24 hours a day, 7 days a week 

• Free pick-up and delivery 

• Over 250 National Accounts, most with direct billing to your client 

• Provides a consultative approach to cut your client’s costs 

• We work directly with 90% of the AmLaw 200 

• Full Project Management ranging from copying, to scanning and coding, up to full E-Discovery 

• E-Discovery of over 200+ potential metadata fields 

• Imaging, Electronic Labeling, OCR, LDD, Coding, 60+ Custom Load Files 

IKON Document Services       IKON Document Services 
101 North Robinson        15 West 6th Street 
Suite 510          Suite 2100 
Oklahoma City, OK 73102       Tulsa, OK 74119 
Phone:  (405) 232-3141        Phone:  (918) 585-9000 

www.ikon.com
www.ikon.com

Law Firm Sponsors
Kirk & Chaney

—
Secrest, Hill & Butler

—
Rhodes, Hieronymus, Jones, Tucker & Gable

Experience 
Counts

Robert C. Margo, P.L.L.C
5655 Classen Boulevard

Oklahoma City, OK 73118
405.286.3636  FAX: 405.286.3665

MargoMediation.com

  34 Years as a Trial Lawyer

  Fellow, American College  
    of Trial Lawyers

  Advocate, American Board 
  of Trial Advocates

  Board Certifi ed, National Board 
  of Trial Advocates, Civil

Robert C. Margo, Mediator
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 The Oklahoma Association of Defense Counsel (OADC) is an organization comprised of almost 400 attorneys who specialize in 
civil defense litigation. The Offi cers and Directors of OADC, on behalf of the OADC membership, submits this comment regarding the 
new rule proposed for Rules For District Courts, Rule 31. Conduct During depositions. 
 Depositions may be the single most important aspect of litigation. A deposition is a legal proceeding very much like a court 
hearing, held primarily in an informal setting. Deposition testimony is sworn testimony that carries the same force and effect as if it were 
given before a judge and jury. Quite simply, depositions can make or break a case.
The Oklahoma Discovery Code is explicit in how objections are to be made during a deposition. 12 O.S. § 3230 (E)(1) clearly states:

“Any objection to evidence during a deposition shall be stated concisely and in a non-argumentative and non-suggestive 
manner. A person may instruct a deponent not to answer only when necessary to preserve a privilege, or work product 
protection, to enforce a limitation on evidence directed by the court....”

 Rule 31, as proposed, unjustly restricts deponent’s counsel’s ability to defend his or her client against abusive, harassing, 
and overreaching tactics by examining counsel.  On occasion depositions veer off course and rather than remain a search for factual 
information and truth, they become an attempt to manipulate non-expert witnesses to testify in a manner that will improve a party=s 
position in litigation that may be contrary to the truth.  Questions may contain misstated facts.  Questions can become argumentative and 
harassing. Questions are asked over and over again.  Previous testimony is manipulated and mischaracterized.  Witnesses are requested and 
required to speculate. Improper hypothetical questions are used. 
Deponent=s counsel, regardless of which party he or she may represent, must be allowed to represent his or her client in a deposition 
against such abuses of process.  Deponent=s counsel must be allowed to defend his or her client against abusive, harassing, and 
overreaching tactics by examining counsel.  Deponent=s counsel must be allowed to establish a record of examining counsel=s 
inappropriate conduct and attempts to rectify the conduct before stopping a deposition to seek court intervention with a protective order 
pursuant to 12 O.S. § 3226.  
Other states have recognized that the deposition examiner is often abusive, repetitious, misleading, etc.  The State of Florida recognizes that 
examining counsel must not be given carte blanche to abuse the deposition process. The Florida Bar’s Guidelines for Professional Conduct 
addresses examining counsel’s behavior: 
Counsel should refrain from repetitive or argumentative questions or those asked solely for purposes of harassment. Counsel should not 
conduct questioning in a manner intended to harass the witness, such as by repeating questions after they have been answered, by raising 
the questioner’s voice, or by appearing angry at the witness.    Florida Bar Guideline (7).
 Proposed Rule 31 only seeks to curtail potentially inappropriate behavior of the non-interrogating attorney.  Proposed Rule 31 
ignores inappropriate behavior of the interrogating attorney who manipulates a witness with abusive, repetitious and misleading questions.  
As a result, Proposed Rule 31 will foster further abuses by the interrogating attorney who will have statutory permission to continue and 
even escalate their behavior. Proposed Rule 31 renders the deponent’s counsel helpless to respond to such abuses by interrogating counsel.
 Beyond the problems expressed concerning potential abuses by the examining attorney, proposed Rule 31 is also overbroad and 
inconsistent with particular provisions of the Oklahoma Discovery Code under which attorneys in Oklahoma must currently represent and 
advocate for their clients.  Section 3232(B) and (D)(3)(a) and (b) of the Oklahoma Discovery Code specifi cally require attorneys to make 
objections beyond the proposed limitations of “Objection, leading” or “Objection, form” to any question relating to the competency of a 
witness or to the competency, relevancy or materiality of testimony or other irregularity if “the ground of the objection is one which might 
have been obviated or removed if presented” during the deposition.  
For example, if a witness has not been properly credentialed through prior questioning in the deposition or the proper factual or legal 
foundation has not been laid, and this problem or ground for objection could have been repaired by the interrogator during his or her 
questioning in the deposition, the non-interrogating attorney will waive these objections if they are not contemporaneously raised.  
 The Supreme Court of the State of Oklahoma has made it clear that “there is no difference in law between ‘discovery’ and 
‘trial’ depositions.”  Herman v. Robertson, 145 P.3d 1039.  In today’s protracted litigation environment, every deposition is potentially 
“trial” testimony because the testimony in deposition may, pursuant to Section 3232(A)(3), be used “for any purpose” if the witness 
does not reside in the county where the action is pending, if the party offering the deposition has been unable to procure the attendance 
of the witness by subpoena, if the witness is an expert witness, or is dead.  Proposed Rule 31 prevents attorneys from raising these valid 
objections during the deposition while Section 3232(D)(3) holds that the failure to assert them during the deposition deems them to be 
waived.

It is the position of the Offi cers and Directors of OADC and, on behalf of our membership, that the Rule 31 as proposed will not 
allow counsel defending a deponent at a deposition to properly and fully represent their client’s interests.  Rule 31 will have a practical 
effect of preventing a deponent’s right to counsel.  The Oklahoma Discovery Code properly governs the deposition process and those rules 
should be left in place without further restriction.  We respectfully request that Rule 31 as proposed be rejected. 

The following letter was submitted by the OADC Offi cers and Board of Directors to the Supreme 
Court regarding the proposal to add a new rule to the Rules of the District Courts restricting an 
attorney’s ability to represent a client during a deposition: TWELVE GOOD 

REASONS TO TEST 
YOUR CASE.

Mock trial courtrooms in Tulsa and Oklahoma City

Joe Paulk
Member of the OBA  

and The American Society  
of Trial Consultants

Joe Paulk
Member of the OBA 

and The American Society 
of Trial Consultants

Call 918-582-7000 or visit www.litigation-consultants.com.

A jury can surprise you. Not always in a good way.

A focus group or mock trial by Litigation Consultants  

helps eliminate surprise, revealing which issues resonate with  

a jury and what strategy is most likely to win their favor.

Armed with this knowledge, you can present your case with 

maximum confidence. And enjoy the opposition’s surprise.

•	 Advertising

•	 Brochures

•	 Ads

•	 Logo	design

•	 Stationery:	
	 	 Business	cards	
	 	 Letterhead	
	 	 Envelopes	
	 	 Folders

•	 Court	displays

•	 Web	design

•	 Photography

•	 Videography

•	 Novelties

•	 Catalogs

•	 Printing

12824 Park Hill road | begraPHicok.com

o k l a H o m a  c i t y,  o k  73 1 4 2  | 405 .627.5789

2021 South Lewis Avenue l  Suite 301  l  Tulsa, OK 74104
Tulsa  918.747.6686  OKC  405.848.6627  Toll-Free  800.753.0100

EMail:  mail@oklahomamediation.com         www.oklahomamediation.com

Unrivaled Experience
Superior Service

John Rothman
Over 3500 Cases

Lyle Clemens  
Over 3500 Cases
Oklahoma City 

David Kisner
Over 2100 Cases
Oklahoma City

Greg LaFevers
Over 1800 Cases
Tulsa

David Nichols
Over 1550 Cases
Tulsa

Linda McFarland
Case Manager
Administered over 13,000 Cases

  Oklahoma City Panel Includes: William Cathcart
  Tulsa Panel Includes:    Nancy Siegel

Oklahoma Mediation /
  Arbitration Service 

Established 1986


